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"What  is  ▲  Fiaa  Loss?"— Direct  and 
GoDBequential  loss— the  distinction  be- 
tween. No  Liability  for  loss  by  inter- 
ruption of  business,  manufacturing 
processes  or  otherwise.  First  lines  or 
poilcy  and  policy  condition  line  42. 

— W.  N.  Bament. 

"Cash  Valub*  '—Actual  cash  value  of 
property  at  the  time  any  loss  or  dam- 
age occurs.  Liability  is  for  the  actual 
cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  with 
proper  deduction  for  depreciation  how- 
ever caused,  and  shall  in  no  event  ex- 
ceed what  it  would  then  cost  the  as- 
sured to  repair  or  replace  same  with 
material  of  like  kind  or  quality.  Policy 
conation  lines,  1.  2.   ^j^.  c.  wmamft. 

•*Thb  Appraisal"  —  Appraisals  —  Options 
reserved  to  the  company.  Policy  con- 
dition lines  3-5,  S6-93.    — tf.  O.  Robb, 

'^Trb  Claim— The  Proof  of  Loss— When 
IS  Loss  Payable  ?•*— The  sum  for  which 
the  company  is  liable  shall  be  payable 
sixty  days  after  due  notice,  ascertain- 
ment, estimate  and  satisfactory  proof 
of  loss  have  been  received  by  company 
in  accordance  with  the  terms  of  the 
policy.  What  Is  a  claim  and  satisfac- 
tory proof  of  loss?  Policy  condition 
lines  2.  t,  4,  92-95*  106-107. 

—Bolert  /.  Fern. 

"Abandonmbi^,  Protection  and  Removal 
or  PaoPBRTT"— There  can  be  no  aban- 
donment of  the  property  to  the  com- 
pany, and,  if  the  property  is  so  en- 
dangered by  fire  as  to  require  removal 
to  a  place  of  safety  the  future  liability 
of  the  company  in  reference  thereto, 
indndlner  its  cover  durin^r  and  after 
the  fire,  and  whether  liable  for  the 
expense  of  the  removal  of  the  goods 
In  danger;  the  duty  of  the  assured  to 
protect  his  property  from  further  dam- 
age. Policy  condition  lines  5,  6,  part 
Ot       SS.  60-66,  67,  68. 

^Frederick  OampheU, 

"Coiroa  A  L  M  B  N  T ,  Misrepresentation, 
Fraud  or  False  Swearing"— Before  or 
after  a  loss.  PvOioy  condition  lines 
7-10.  ^FramM  Bmen. 

•Ownership**— Sole  and  unconditional 
ownership — Insurable  interest— Change 
In  interest,  title  or  possession.  Policy 
eonditlon  lines  16, 17,  18,  19,  20,  2i,  22. 

—Edgar  J.  'Nathan, 

"INGBBASB  IN  HAZARD"— Folicy  Condition 
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Adjustiowt"  -jBfosHiel  E.  Weed. 

•WON-LiABiLiTT  Matter"— No  liability  lor 
loss  by  order  of  civil  authority;  for 
loss  by  explosion  unless  fire  ensues;  if 
building  or  any  part  thereof  fall  ex- 
cept as  a  result  of  fire;  for  loss  occa- 
sioned by  ordinance  or  law  regulating 
construction  or  repair  of  building. 
VoUk^  ocmdition  Ihies  SI.  Zt,  S4>  86*  67. 

— irauosi  ir.  miamu 

'^MUSUAL    Am   ImBBESTING    FiRB  LoSS 

Claims"  —William  R.  Pitcher. 
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'*NON-IjtABILITT  MaTTBB,  UMUSS  SnCOFI- 

callt  Assumed"— No  liability,  unless 
specifically  assumed  on  drawings, 
tools,  in^ements,  models,  patterns, 
scientific  apparatus,  store  or  office 
furnitures,  or  fixtures,  or  property 
held  on  storage  or  for  repairs.  Policy 
condition  lines  38-41.  ISickola, 

"The  Mortgaobh  Clauses.  The  Standabd 
Mortgage  Clause,  The  Simple  Loss 
Payable  Clatjsb"— If  with  the  consent 
of  the  company  there  exists  under  the 
policy  an  interest  in  tlie  subject  of  in- 
surance—in favor  of  others  than  the 
assured— How  the  preceding  conditions 
are  to  be  applied.  Policy  condition 
lines  66  to  69,  IndusiTe.   ..^^  jjeiy. 

"SUBBOCUMtiON"— And  the  effect  of  a 
waiver  of  subrogation  rights.  Policy 
condition  lines  106-106. 

"CANOatUSSW       AND       SUBSTITUTION"  — 

Knowledge  and  authority  of  amnt  or 
broker.  Policy  conditifm  lines  61-66. 

"WAftaB  AHD  BsxoffnL"  J,  Ni6Ml9. 

"The  Aobnt— Authoritt  of  Agent  and 
Officers  of  Company"— No  person  un- 
less duly  authorized  in  writing  shall  be 
deemed  the  agent.  Policy  condition 
lines  47,  48.  This  policy  made  and  ac- 
cepted subject  to  the  foregoing  stipu- 
lations, (ciosinip  paraarapn  or  Stand- 
ard Policy).  ^FraiMOt  T.  Osea 

"Administrator,  Executors.  Etc."— Au- 
thority of  over  real  property— Author- 
ity of  receivers,  trustees  and  reoelvevs 
•of  rents.  o.  AfM,  Jr. 

**Thb  Commission  Clause"- For  whom  it 
may  concern;  as  now  or  may  hereafter 
be  constituted.  ^w.  J,  Grwr. 

"PSTCHOLOGT  OF  liOBS  ADJUSTMENTS" — 

--Qeorge  A.  Brsstoik 

"ASGBRTAINMnNT  OF  VALUB  AND  PBOTlfS 

moK  BOOKS  or  Aooodnt" 

— Ja«.  A.  McKmmm, 

"Salvage  Handling"  —  Why  and  how; 
should  be  minimized.  Wile. 

"Dangers  and  Disappointments  in  Sal- 
vage HANDLma"      —Edward  L.  Lewia. 

"Adjustment  of  Stock  Lossbs" 

— i>.  O.  Brom. 

"Adjustment  of  Automobile  Losses" 

"Ascertainment  of  Machinbrt  Valubs 
AMD  £iOS»"  .greHii  EmMm. 

"AdJUSTMBNT  or  BUILDINQ  liOSSBS" 

— Ea  Ft^tttMU^ 

"Adjustment  of  Cotton  LiObsbs  and 
Hamdumo  ov  ConoN  Salvage" 

—WUUmm  JL  Cooke. 

"Use  and  Occupancy;  Profits  and  Com- 
missions: BBNTS  AND  liBASBHOLD  IN- 
mBMMOt*  O.  Rohb. 

'•Wholb  Insurance";  Non-Concurrbnt 
Insurancb— What  is  the  "Whole  In- 
surance"—apportionment  of  non-con- 
current insurance.  Policy  Cwditiwi 
Hues  fC-M.  ji,  {Em^L 


The  true  purpose  of  the  loss  settlem^  under  the  obligatioiui  assumed 
In  a  Are  Insmaiice  policy  by  the  iiumrer  iB»  of  coanie,  to  meet  fnlly  the  reqnixe- 
mmiB  of  the  contract  mitered  into.  The  deflnitioiiB  of  the  terms  'Insure^'' 
*'iiiBiirer''  and  'insurance"  have  <dianged  but  Uttl^  if  any»  since  the  eaiUest 
days  of  the  bnrinesB  and  no  dalm  to  originality  of  Ideas  can  be  made  aa  to  flie 
thoughts  abont  to  be  presoated. 

Am  will  be  noted,  large  use  is  made  of  many  of  the  leading  works  on 
Insurance,  the  ^cxt  now  b^ng  to  merely  condense  Into  this  neceesarily  Umlted 
statement,  the  nature  ct  the  contract,  the  reasons  therefor  and  the  support 
these  have  had  by  the  courts  and  long  established  and  recognised  practice. 

What  do  we  mean  when  we  say  we  insure?  Exactly  what  property  or 
Interest  do  we  intend  to  cover  by  the  contract,  under  the  policy  form  attached? 
And,  having  agreed  to  insure,  and  come  to  an  understanding  with  our  client  as 
to  what  we  insure,  what  shall  our  attitude  be  when  the  client  becomes  a 
claimant? 

The  Century  Dictionary  defines  Insurer:  *'To  guaranty  indemnity  for 
future  loss  or  damage  on  certain  stipulated  conditions."  Webster's  Interna- 
tional defines  Insurance:  **A  contract  whereby,  for  a  stipulated  consideration, 
called  a  premium,  one  party  undertakes  to  indemnify  or  guarantee  another 
against  loss  by  a  certain  specified  contingency  or  peril  *♦♦♦♦  Fire  Insurance, 
insuring  for  a  given  period  against  loss  from  injury  to  specified  property  by 
fire  Insurer:  "One  who  contracts  to  indemnify  another  by  way  of  insur- 
ance." 

Indemnity  is  defined  in  the  Century  Dictionary  as,  "Security  given  against 
or  exemption  granted  from  damage  or  loss.  Compensation  for  loss  or  damage 
rartained— reimbursement.  More  specifically,  if  an  obligation  to  provide  for 
future  reimbursement  in  case  loss  should  occur.  If  the  object  of  a  contract 
for  indemnity  is  expressed  as  being  to  secure  against  loss  or  damage  *♦♦♦*  the 
obligation  becomes  enforceable  only  when  loss  or  damage  has  been  Incurred." 

Webster's  International  says:  ^'Indemnity:  compensation  for  loss,  damage 
<Nr  injury  sustained;  as,  insurance  is  a  contract  of  indemnity." 

The  Standard  Dictionary  defines  ^^Inswramse  Loss:  injury  or  diminution 
of  value  within  the  limits  iwovided  in  a  pcdley,  or  ihe  anm  payaUe  on  that 
aecount."  * 

That  early  writer  Roccus,  says,  (De  Assecur,  not.  1)  "Assecuratio  est 
contractus  quo  quis  alienae  rei  periculum  in  se  suscepit,  obligando  se,  sub  certo 
pretio,  ad  earn  compensandam,  si  ilia  perierit."  This  has  been  well  translated 
in  May  on  Insurance  (1-1)  as,  "Insurance  is  a  contract  whereby  one,  for  a 
consideration,  undertakes  to  compensate  another  if  he  shall  suffer  loss." 

Richards  on  Insurance  Law  (p.  27)  says:  *'At  the  very  outs^  it  must  be 
noted  that  insurance  is  a  contract  of  indemnity." 

Mr.  Justice  Lawrence  in  Lucena  y.  (kauford  (2  B.  &  P.  N.  B.  269  (EL  L. 
1806)  pp.  301-303)  in  answer  to  questions  proposed  by  the  judgefl^  after  citing 
the  definitions  of  Yallin,  Roccus  and  others,  said:  ''Insurance  Is  a  contract  by 
which  the  (me  party*  in  considomtion  of  a  price  paid  to  him  adequate  to  Uie 
tUkt  becomes  security  to  the  oiher  that  he  shall  not  suffer  Iobs,  damage^  or 
prejudice  by  the  happening  ct  the  perils  cpecifled  to  cartaln  tiUngs  wiOdl  may 
be  eipooed  to  them.** 

(Wambai^h,  Oases  <m  Insurance,  p.  90) 

Park  on  insurance  0^  1)  says:  '*P<dicy  la  the  name  glren  to  the  iwttnment 
by  wldeh  thA  eoatcaet  at  Indemnily  is  effected  between  the  inaurcar  and  the 
Insored;  and  tt  la  not  like  moat  contracts  aipied  by  bodi  parties,  bat  only  by 


4 


the  Insnrer,  who,  on  that  account,  it  is  supposed,  is  denominated  the  Under- 
writer. Notwithstanding  this,  there  are  certain  conditions  to  be  per- 
formed as  well  by  the  person  not  subscribing  as  by  the  underwriter,  otherwise 
the  policy  will  be  void." 

Adam  Smith,  in  his  "Wealth  of  Nations"  (1-10),  which  has  been  caHed 
'*the  best  foundation  for  the  study  of  political  economy,"  refers  thus  to  Insur- 
ance: "That  the  chance  of  loss  is  frequently  undervalued;  and  scarce  ever 
valued  more  tlian  it  is  wortli,  we  may  learn  from  the  moderate  proiit  of  in- 
surers." 

Angell  on  insurance  (p.  1)  says:  "A  contract  of  indemnity  is  given  to  a 
person,  against  his  sustaining  loss  or  damage,  and  cannot  properly  be  called  one 
that  insures  the  thing,  it  not  being  possible  so  to  do;  and,  therefore,  as  Lord 
Hardwicke  has  said  in  Sadlers  Co.  v,  Badcock,  (2  Atk.  554)  it  must  mean  insur- 
ing the  person  from  damage;  this  is,  damage  to  the  thing  or  to  his  property." 

•The  contract  for  insurance  is  not  an  insurance  of  the  subject  matter, 
but  an  agreement  to  indemnify  a  particular  person  from  any  damage  he  may 
sustain  by  the  deslxiictton  of  his  Int^iests  In  the  article,  by  any  perils  insured 
against" 

Mfty  on  Insurance  says:  (L  1.  p.  4)  "It  had  its  origin  in  the  necessities  of 
commerce,  *»♦•♦  wherever  dangw  is  apprehended  or  protection  required,  it 
holds  out  Its  fostering  hand,  and  promises  indemnity.  This  principle  underlies 
the  contract,  and  it  can  never*  without  violence  to  Its  essence  and  flplrlt»  be 
made  the  assured  a  source  pntft,  Its  sole  purpose  being  to  guaranty 
against  loss  and  damage.  Thoi^^  based  on  sdf  Interest,*  says  De  Morgan, 
^  It  to  the  most  enU^taied  and  benevolent  tma  which  the  projects  of  self 
Interest  ever  took.  It  te.  In  fact,  tn  a  limited  senses  a  practical  method,  the 
agreement  (tf  a  community  to  contider  the  goods  of  its  individual  members 
as  common.  It  Is  an  agreement  that  those  whose  fortune  it  shall  be  to  have 
more  than  avcarage  success  shall  redgn  the  overplus  in  favor  of  those  who  have 
less." 

I  do  not  hesitate  to  quote  at  conidderable  toigtti  firom  a  recent  BnglUh 
work,  "Welford  &  Otter-Barry's  Fire  Insurance,''  as  the  the<NT  <^  the  fire  insmv 
ance  contract  is  so  clearly  expressed  ther^  (p.  1))  ''A  ccmtiact  <tf  fire  taisur- 
ance  is  a  contract  one  p^rscm  undertakes  in  return  fw  the  agreed  eoaslderaticni 
to  indemnify  another  person  agabist  loss  or  damage  occasioned  by  fire  up  to 
the  agreed  amount."  (p.  5)  **The  contract  of  fire  insurance,  like  all  other  con- 
tracts of  insurance,  differs  from  an  ordinary  contract  in  that  It  requires,  through* 
out  its  existence,  the  utmost  good  faith,  or  uberrima  fides,  as  It  Is  called,  to  be 
observed,  on  the  part  of  both  the  assured  and  the  insurers."  (p.  6-7)  **The  con- 
tract of  fire  insurance  resembles  the  contract  of  marine  insurance  and  differs 
from  that  of  life  assurance  in  that  it  is  purely  a  contract  of  indemnity  against 
losses  actually  sustained.  Even  where  by  the  terms  of  the  contract,  as  is 
usually  the  case,  the  insurers  expressly  undertake  in  the  event  of  loss  or  damage 
by  fire  to  the  property  insured,  to  pay  or  make  good  the  loss  or  damage  up  to 
a  specified  sum,  the  contract  is  nevertheless  one  of  indemnity,  and  of  indemnity 
only." 

"It  is  the  fundamental  principle  of  fire  insurance  that  the  assured,  in 
case  of  a  loss  covered  by  his  contract,  shall,  so  far  as  the  sum  specified  in  the 
contract  permits,  be  fully  indemnified,  but  shall  ne^er  be  more  than  fully 
Indemnified.  This  principle  Is  applied  in  accordance  with  the  following  rules, 
namely:-- 

**(1)  To  establish  a  right  to  indemnity  it  is  necessary  for  the  assured  to 
Show  that  he  has  in  fact  sustained  a  loss  by  reason  of  his  interest  in  the 
subjecfe-ma^ttar  (tf  insmnuiee.*' 
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The  extent  of  the  assured's  Indemnity  must,  subject  to  the  tmns 
of  ttie  conlmct  be  measured  by  the  loss  which  he  has  actually  sustained." 

"(3)  The  assured  is,  therefore,  not  entitled  to  receive  anything  by  way 
of  Indemnity,  even  though  the  property  insured  be  destroyed  by  fire,  if  he  has 
in  fact  sustained  no  loss.  Thus,  if  lie  has  parted  with  the  whole  of  liis  interest 
in  the  subject-matter  of  insurance  before  the  happening:  of  the  tire  which 
destroys  it,  he  retains  nothing  to  which  the  right  of  indemnity  can  attach." 

"Even  where  his  interest  remains  at  the  time  of  the  fire,  he  may  in 
reality  lose  nothing,  since  his  loss  may  have  been  made  good  to  him  by  some 
third  person  who  was  under  a  legal  obligation  to  do  so.  In  neither  ease,  there- 
fore, is  the  assured  entitled  to  recover  anything  from  the  insurers." 

**It  further  follows  tliat  if  his  loss  has  been  iu  any  way  tfHtnininEhf^i^  iiig 
right  to  indemnity  must  be  prcvwUonatdy  abated." 

"(4)  If  the  assured  has  once  rec^ved  from  the  Insurers  the  full  value  of 
the  subject-mattw  of  Insurance,  he  cannot  reti^  for  hlms^  any  bcgn^t  what- 
ever  arising  out  of  his  Interest  in  such  subject-matter,  by  reason  of  which  he 
would  be  more  tiuui  fully  Indaannifled.  He  is  bound,  th^f<»e,  upon  payment 
of  his  ind^nity  to  account  to  the  insurers  for  any  compeiutati<m  which  he 
may  receive  from  any  third  person  legally  responsible  to  him  for  the  loss, 
and  to  hand  over  to  them,  if  It  is  in  his  power  to  do  so,  whatever  remains 
of  the  subject-matter  of  insurance,  together  with  all  his  rights,  if  any,  against 
third  persons  arising  out  of  the  loss."- 

"In  working  out  the  principle  of  indemnity,  it  frequently  happens  that 
the  assured,  either  with  the  assistance  of  the  insurers,  or  on  their  behalf,  sues 
a  person  alleged  to  be  responsible  for  the  loss." 

"The  contract  is,  in  theory,  a  contract  of  perfect  indemnity,  subject  to 
the  difficulty  in  practice  of  ascertaininj;  what  is  a  perfect  indemnity  and 
subject  also  to  a  possible  qualification  in  the  case  of  valued  policies." 

(l>.  314)  "(4»  The  insurers  may.  however,  by  tlie  tonus  upon  wliich 
they  settle  the  assured's  claim,  or  by  their  conduct  towards  the  assured,  debar 
themselves  from  afterwards  asserting  their  rights." 

The  contract  of  fire  insurance  is  simple  indemnity;  it  is  a  contract  of 
personal  indemnity;  it  insures  persons  against  such  loss  as  may  happen  to  the 
things  described  as  being  the  property  of  the  insured  or  in  which  they  have 
an  insurable  interest.  (Columbia  Ins.  Co.  v.  Lawrence,  10  Pet  507.  Carpenter 
V,  Providence  AYashington  Ins.  Co.  IG  Pet.  495). 

As  is  well  known,  so-called  ^'valued  policies"  are  sometimes  written  as 
a  matter  of  convenience,  mainly  on  property  whose  value  would  be  difficult 
of  ascertainment  or  only  at  unusual  expense  after  a  fire,  such  as  pictures  and 
other  works  of  art,  rare  books  and  manuscripts,  or  collections  of  stamps  coins 
and  other  similar  property  of  no  intrinsic  value  except  that  the  expense  of 
obtaining  and  assembling  them  has  been  large.  An  agreement  is  reached  in 
advance  on  the  value  of  the  subject  of  the  insurance  wliich  in  event  of  a  total 
loss,  in  absence  of  fraud,  is  accepted  as  tiie  basis  of  adjustment.  Such  policies 
are  not  provided  for  und^  the  Standard  Poli<^  law  of  this  State*  but  are  per^ 
haps  propwly  vnritten  in  the  absrace  of  any  statutory  prohlMtlon.  As  to  this 
class  of  polices  It  may  be  said  that,  what  shall  be  ccmsid^»d  as  indraudty 
under  the  contracts  Is  agreed  npcm  in  advance  of  the  occurrence  of  a  loss  which 
may  or  may  not  happen*  '^he  purpose  In  all  cases  is  alike,— indemnity  tx 
the  loss  of  a  valuaMe  Interest" 

(May  on  Instirance,  I-l^  11)  (Harris  v.  Bai^e  Pire  S.  C.  N.  T.  1810). 

Compulsory  valued  policies,  provided  for  by  the  statutes  of  a  few  States, 
are  contracts  of  an  entirely  different  charaetor,  and  cannot  be  defended  success- 
full^— they  have  no  connection  with  the  theory  on  which  insurance  is  based. 
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i.  e.,  indemnity,  and  are  practically  wager  contracts  wMcli  are  frowned  on  by 
the  law. 

(Moving  Picture  Co.  Amer.  v.  Scottlsli  Union  &  National  Ins.  Cki^  S.  G. 
Penn.  1914)  (90  All.  642).  (Draper  V.  Delaware  State  Orange  Mntnal  Fire  Ina. 
Co.,  91  Atl.  206).  They  are  beUered  to  fo«t®r  eareleBsnees  on  the  part  <rf  fhe 
insured,  if  not  to  actoaUy  tempt  to  arson,  toy  aU  aathort»es  on  insorance^  in- 
cluding many  of  the  best  informed  Insnranee  Ckmimlsslram,  and  those  charged 
with  the  admlntetration  of  the  laws  <rf  the  ymtkm  states  having  Talned  poHcy 
hiws  on  th^  statnte  books. 

Marshall,  In  his  Treatise  on  Insurance  (p.  682)  says  in  reference  to  the 
early  days  of  fire  insurance:  "It  cannot  be  denied  that  this  species  of  insurance 
afflMTds  great  comfort  to  individuals  and  often  preserves  whole  families  from 
poverty  and  ruin,  and  yet  it  has  been  much  doubted  by  wise  and  intelligent  per- 
sons whether  in  a  general  and  national  point  of  view  the  benefits  resulting  from 
It  are  not  more  than  counterbalanced  by  the  mischiefs  it  occasions.  Not  to 
mention  the  carelessness  and  inattention  which  security  naturally  creates, 
every  person  who  has  any  concern  in  any  of  the  fire  offices,  or  who  has  attended 
the  Courts  of  Westminister  for  any  length  of  time,  must  own  that  insurance 
has  been  the  original  cause  of  many  fires  in  London,  with  all  their  train  of 
mischievous  consequences." 

That  this  fear  was  well  grounded  must  be  admitted,  for  notwithstanding 
the  fact  that  the  Courts  and  the  insurance  companies  have  held  steadftotly 
to  the  theory  of  indemnity,  fire  insurance  has  doubtless  been  the  canse  of  less 
care  being  taken  of  their  property,  as  to  the  fire  hazard,  by  many  property 
owners,  and,  not  a  few  have  through  all  the  years  since  its  inception  looked 
upon  it  as  a  ready  market  for  their  belongings,  when  otherwise  not  salable^ 
and  have  been  led  to  the  crime  of  arson,  to  which  th^  would  not  liaye  hem 
tempted  except  for  the  possible  profit  throngh  the  fire  Insurance  policy  in  their 
hands.  The  existence  of  fire  insurance  has  also  often  prompted  persons  who 
have  suffered  from  fires  through  natural  causes,  to  make  fraudulent  <daims 
<m  their  insure  and  commit  perjury,  seehig  in  the  destroctifm  of  tilieir  ^operty 
opp<Nrtunitie0  to  make  illegitimate  profits  througli  mteepves^atatifmB  as  to  the 
values  of  the  property  Insured. 

Mr.  George  Ridiards  has  pertinently  remained  in  commenting  on  the 
fitmous  case  <tf  Darrell  against  Tibbetts,  decided  by  the  English  Courts  in 
l^vor  of  the  landlord's  underwriters  and  against  the  landlord  who  sought  to 
keep  his  double  indemidty,  he  being  insured  against  loss  by  explosion  on 
premises  occupied  by  a  tenant  who  had  covenanted  in  the  lease  to  repair  any 
such  loss,  the  underwriters  having  paid  the  loss  on  its  occurrence  and  the  tenant 
having  subsequently  made  the  needed  repairs  as  lie  had  agreed: 

"The  pith  and  point  of  our  inquiry  must  be  this:  Shall  the  law  permit  the 
insured  public,  including  bad  men  and  good  men  alike,  to  utilize  their  insurance 
contracts  as  a  source  of  profit?  Are  such  calamities  as  conflagrations  and  ship- 
wrecks, imperiling  the  safety  of  the  public  at  large,  to  be  converted  by  canons 
of  insurance  law  into  pecuniary  blessings  to  individuals  who  are  insured  against 
their  occurrence,  events  not  to  be  dreaded  and  guarded  against,  but  to  be 
hoped  for  and  prayed  for,  and  by  unscrupulous  men  planned  for  and  labored 
for?  If  the  law  allows  any  man  to  make  a  huge  profit  by  his  insurance  con- 
tract, then  many  a  man  will  deliberately  take  out  and  hold  insurance  with 
that  result  in  view.  If  so,  he  will  certainly  be  apt  to  welcome  a  fire,  and  if 
he  does  not  deliberately  drop  the  spark  that  occasions  destruction,  it  is  not 
likely  that  he  will  use  any  special  precaution  to  prevent  it  And  wbBt  sort  of 
a  sitaatlon  then  jBhall  we  have  In  the  cmnmunity? 
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A  well  known  and  successful  Insnmnce  CkHapany  has  recently  said  in 

the  leaflet  it  sends  to  its  agents: 

*v  "Adjustments  should  always  be  an  honest,  pains-taking,  deliberate  and 
thorough  effort  to  ascertain  the  actual  loss.  To  give  the  impression  that  com- 
panies  are  careiem  or  indifferently  libml  in  handling  losses  and  more  anxious 
to  please  claimants  than  to  reach  exactness,  has  an  obvious  hurtful  influence. 
To  permit  the  securing  of  a  more  or  less  profit  from  a  fire  has  in  more  instances 
than  we  know  of  suggested  an  opportunity  to  the  fraudulent  and  criminal. 

One  case  we  do  know  of,  that  of  a  professional  fire  bug  who  'suffered' 
more  than  a  score  of  fires  and  finally  lodged  in  the  penitentiary  for  a  season. 
He  confused  that  his  incendiary  career  was  instigated  by  a  quick,  careless, 
lump  settl^ent  of  an  honest  damage  to  his  eonall  cfgar  store  stock,  whi<di 
gave  him  some  two  hundred  doUars  profit*' 

No  class  of  business  has  a  greator  intnest  in  mAint^tning  the  public 
conscience,  business  proMty,  equity  and  Justtce,  in  the  highest  sense  of  these 
tmns,  than  the  underwrite.  He  must  mete  as  he  would  have  measured  to 
him.  He  cannot  promise  indemnity  and  g^ve  less.  The  golden  rule  is  trite, 
but  still  above  par  as  a  business  policy.  On  me  otiba*  hand,  if  he  Is  cardess 
er  comi^aisant  in  meeting  the  claims  made  upon  him  and  grants  materially 
mere  than  ind^nity,  or  does  not  choose  his  dirats  wlsdy,  his  butfness  is  in 
danger  et  being  considered  as  conducted  contrary  to  public  poll«7  and  to  the 
detdment  of  the  commuidty,  not  only  mat^4ally  but  m<»ally. 

The  public  Is  mudi  Interested  In  our  business,  and  through  Insurance 
Commissii»i^  Attomey-GCTerals  and  birestigati^m  committees  is  constantly 
enquiring  into  it;  win  probably  require  more  infmtnation  of  us  In  the  future 
than  ft  has  as  yet  Therefore,  aside  from  our  duty  as  dtleens  of  the  common- 
weaHJi,  it  behooves  us  from  tbe  standpdnt  of  practical  common  sense  to  so 
conduct  our  business  tliat  we  shall  not  be  subject  to  the  criticism  that  we  are 
lax  in  our  methods  and  are  only  Interested  in  the  making  of  the  largest  profit. 
We  shall  only  protect  ourselves  by  guarding  the  community  as  far  as  we  are 
able  against  the  occurrence  of  fires  for  profit.  It  is  essential  to  this  protection 
that  the  origin  of  fires  should  be  carefully  investigated  and  dishonest  claims 
contested.  Because  these  investigations  and  contests  are  expensive  and  often 
inconclusive  is  no  argument  against  them.  The  underwriter's  best  interests 
and  those  of  the  public  are  too  closely  related  for  the  insurer  to  buy  his 
peace  as  cheaply  as  possible  and  shut  his  eyes  to  the  fact  that  thereby  he 
may  be  approaching  dangerously  to  essentially  compounding  a  felony. 

As  has  been  said,  the  courts  have  uniformly  held  to  the  theory  of  in- 
demnity in  insurance. 

The  English  Court  of  Appeal  has  said:  by  Judge  Brett. 

"In  order  to  give  my  opinion  upon  this  case,  I  feel  obliged  to  revert  to 
tte  very  foundation  of  every  rule  wlilch  has  been  promulgated  and  acted  on  by 
the  courts  with  regard  to  insurance  law.  The  very  foundation,  in  my  <^ini<m, 
of  every  rule  which  has  been  applied  to  insurance  law  is  this,  namely,  that  the 
contract  of  insurance  contained  in  a  marine  or  fire  policy  is  a  contract  of  in- 
demnity, and  of  indemnity  only,  and  that  this  contract  means  that  the  assured, 
in  case  of  a  loss  against  which  the  policy  has  been  made,  shall  be  fully  indemni- 
fied, but  shall  neret  be  mete  than  fuUy  indemnified.  Tliat  is  the  fundamentol 
principle  of  insurance;  and  if  ever  a  proposition  is  brought  forward  which  is  at 
variance  with  it,  that  is  to  say,  which  either  will  prevent  the  assured  from 
obtaining  a  full  indemnity,  or  which  will  give  to  the  assured  more  than  a  full 
indemnity,  that  proposition  must  certainly  be  wrong." 

By  Judge  Cotton, 

*^  think  that  the  question  turns  on  the  consideration  of  what  a  policy 
of  insurance  against  fire  is,  and  on  that  the  right  ot  the  plaintiff  depends.  The 
policy  is  really  a  contract  to  indemnify  the  person  insured  for  the  loss  which  he 
lias  sustained  in  consequence  of  the  peril  insured  against  which  lias  happened, 
and  from  that  it  follows,  of  course,  that  it  is  only  a  contract  of  indemnity;  it 
is  only  to  pay  that  loss  which  the  assm-ed  may  have  sustained  by  reason  of  the 
fire  wliich  occurred.  In  ord^  to  ascertain  what  tiiat  loss  is,  everything  must 
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i^i^t  which  is  received  by  and  comes  to  the  hand  of  the  assured, 

^^^iH^J^  diminished  that  loss.  It  is  only  the  amount  of  the  loss,  whenTis 
^^f^^J^±.''''''l}^^''K^^  indemnity,  which  is  to  be  paid  after  taking  into 

2^rhl*"±^^*^.  ^  ^""^^^  ^oiiey  which  the  assured 

WMj  l»ave  received  In  dlmtaiiitloii  of  the  loss."  «^euieu 

And  Judge  Bowen  in  the  same  case  uses  similar  language— 
Castellain  v.  Preston,  U      n  Q.  R  d.  880,  (1888). 

The  United  States  Snpreme  Court  accepts  this  principle  in- 
Chicago.  etc.  R  Co.  y.  Pullman  Car  Co.  139,  IJ.  S.  79,  Ss! 

i«  o  general  rule  of  law  (and  it  is  obvious  justice)  is,  that  where  there 

s  a  contract  of  mdemnity  (it  matters  not  whether  it  Is  a  iartae  poHcv  or^ 
polHT  a^rainst  fire  on  land  or  any  other  contract  of  indemXf  Snd  a  IMS 
happens,  anything  which  reduces  or  diminishes  that  loss  rediwS^ir  toital£! 
the  amount  which  the  indemnifier  is  bound  to  pay."  ^  aimmisnes 

Ouef  Justice  Knowlton  of  the  Massachusetts  Supreme  Court  said  in  a  recent 

m^^^*  COTtra^for  insurance  against  fire  in  the  form  prescribed  bv  our 
*  "^5^"^      indemnity,  and  the  assured  is  only  entitled  to  be  pm 
no  fire?^  peemtfarlly  that  he  would  have  been  to  if  there  had  been 

The  Supreme  Court  of  Louisiana  said  in  Nicolet  v.  Insurance  Co  ■ 

•«mr^r   ^^^ti^f*"^^'!^^  ^  ^'^'^^"^  'ess  than  this  amount,  the 

M^d  would  have  been  entitled  to  no  more  than  an  indemnity  equivalent  to 
th^loss  and  tte  sum  stipulated  in  the  contract  reducible  to  the  actual  Sage 
If  the  property  insured  exceeded  the  amount  covered  by  the  policy,  the  ^t 
demnity,  in  the  event  of  a  total  loss,  could  not  be  enhirged  so  as  to  &oiS  f ull 
protection."   (Wambaugh  p.  804,  a  C.  La.  366).    '''^'^  so  as  to  anora  lull 

And  later  in  Hofifman  v.  Western  Marine  and  Plre  Insurance  Co. 
The  insurers  liability  is  distinctly  defined  by  the  policy,  and  by  weU 

hv  firf  principles  of  the  law  of  insurance.  If  g^ds  a?e  wliolTy  d^^S 
Smf  of  tht\n^^^^^  ^^^^  indemnity,  by  paying  their  value  at  the 

?^  If  the  goods  be  not  destroyed  but  damaged,  the  insurer  is 
^^twin^'^T.*^^  V^^?'^  Indenmity,  to  pay  the  assured  the  difference  of  value 
^  IZtT  and  in  their  damaged  condition.   The  idea  of 

P^^^^*'*",^^*?"™^^*  of  the  goods,  which  seems  to  have  existed  to  the  phito- 
tifif  s  mind,  and  in  that  of  his  principal  witness,  who  assisted  him  in  makinit 
out  theappraisement,  is  entirely  unsanctioned  bv  the  law  of  fire  insurance." 
(Wambaugh  p.  869,  S.  C.  La.  1  La.  Ann.  216). 

"T^^-^"^-T"^  Illinois,  in  Illinois  Mutual  F.  Ins.  Co,  v,  Andes  Co.: 

isdifficult  to  see  how  this  can  be  done  consistently  with  principle, 
moCT  a  ccmtnet  which,  we  apprehend,  this  must  be  admitted  to  be,  to  indemnify 
tte  reassured  ag^nst  the  loss  it  might  sustain  from  the  risk  it  had  incurred 
in  consequence  of  its  prior  insurance. 

ncnc.  ^^^'5^^«"^^'^^^,^"otations  from  Bainbrldge  v,  Nellson,  10  Bast,  829.  847 

(1808),  to  the  effect  that  a  policy  of  insurance  is  a  contract  of  indemni^  n» 

State  G«;i  mSS  m?:inl  cT  '^^^"^^  ^  ^"^^ 
+  .  7- contract  of  insurance  against  loss  or  damage  to  property  is  a  con- 
tract of  indemnity,  and  it  is  an  undertaking  on  the  part  of  Sie  iSr^r,  bas^ 
upon  sufficient  consideration,  to  pay  the  insured  a  certata  sum  of  S^U^ 
the  happening  of  a  certain  contingency,  i.  e.  loss  occaskmed  the  InSOTed  by 
flie  on  the  property  described  in  the  contract. 

-  ^  J-^*!?"?^^  tosurance  is  essentially  a  personal  contract,  and  it  is  not 
a  contract  to  insure  property  against  loss  by  fire,  but  is  one  to  insure  the  owner 
of  propoitv  agamst  loss  by  fire;  therefore,  destruction  by  fire  of  the  propertv 
described  m  the  contract  of  insurance  is  not  the  contingency  upon  which  the 
msurer  promises  to  indemnify  the  insured,  but  it  is  only  when  by  fire  the 
insuredhas  sustained  a  loss  that  the  insurer  may  be  called  upon  to  perform 
Its  contract  of  indemnity. 

"A  contract  of  insurance  is  a  contract  of  todemnity,  and  its  object  Is  to 
avert  a  loss  rather  than  to  allow  a  gain,  and  a  policy  of  insurance  agatost 
loss  to  the  insured  on  property  to  which  the  insured  has  no  toteiest  amounts  to 
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a  wager,  and  wager  policies  are  v<rfd  v^ou  Hie  gfmmd  that  they  are  contrary 
to  public  policy." 
(ftl  Atlantic 

Our  own  New  York  Supreme  Court  said  many  years  ago  in  Kernochan 
V.  New  York  Bowery  Pire  Ins.  C!o.,  a  case  afitaned  by  the  Ck>urt  of  Appeals: 

**It  is  indeed  true,  as  was  insisted  by  the  counsel  for  the  defendants,  that 
in  this  State,  since  wager  policies  have  been  abolished,  the  assured,  whether 
in  a  marine  or  fire  policy,  can  never  be  permitted  to  recover  more  than  a  full 
indemnity  for  the  loss  which  it  is  proved  that  he  sustained." 

(Wambaugh  p.  916,  12  N.  Y.,  S.  0.  1) 

And  the  Appellate  Division  of  the  same  Court  m  1912,  to  the  case  of 
Heilbrunn  v.  Cterman  Alliance  Ins.  Go.  said: 

'*The  contract  of  insurance  with  the  mortgagee  was  nothing  more  than 
a  contract  of  indemnity,  and  the  liability  of  the  insurer  was  measured,  not  by 
the  amount  of  the  policy,  but  by  the  amount  of  loss  tocurred  by  the  insured.****  * 
If  the  defendant  is,  as  in  the  present  case,  merely  an  indemnitor,  and  the  plain- 
tiff has,  before  suit  brought,  been  paid  from  other  sources  all  or  a  part  of  the 
aoionnt  fw  which  the  indemnitor  had  nndertatoi  to  be  liaUe,  It  is  perfectly 
competent  to  show  that  foet  by  way  of  defense,  and  tiiw  reduce  the  amoont 
teeovarable." 

(S.  a  N.  Y.,  App.  DIv.  1912)  135  N.  Y.  Slipp.  7(18. 

Many  other  ref^snces  could  be  quoted,  but  these  aj^^ear  soiBelrat  for 
<mr  present  purpose  to  estaMish  the  fact  that,  from  the  early  days  of  insurance 
to  the  present,  there  has  been  no  serious  divergence— that  the  fire  insurance 
contract  is  one  of  todemnlly  only. 

We  have  perhaps  been  prone  to  regard  the  well-known  and  often  referred 
to  decisions  to  the  cases  of  Foley  v.  Manufacturers  Fire  Ins.  Co.  (162  N.  Y.  181) 
and  Michael  v.  Prussian  National  Ins.  Co.  (171  N,  Y.  25),  both  decisions  of  tiie 
N,  Y.  Court  of  Appeals,  as  d^arting  from  the  tod^nnity  theory,  but  may  not 
the  real  facts  be,  as  Mr.  Richards  has  pointed  out,  that  to  tilie  first  the  payment 
was  due  to  the  insured,  since  up  to  the  time  of  the  trial  the  contractors  had 
not  reinstated  or  rebuilt,  in  whole  or  in  part,  notwithstanding  their  agreement 
so  to  do,  and  that  therefore  the  present  liability  at  issue  in  the  case  was  clear. 
No  question  of  subrogation  was  presented  to  the  Court,  and  it  is  possible  that 
had  the  loss  been  paid  and  the  attempt  had  then  been  to  enforce  the  right  of 
subrogation  the  decision  might  have  been  more  in  line  with  that  in  the  case 
of  Darrell  v.  Tibbitts,  already  referred  to.  And,  as  to  the  case  of  Michael  v. 
Prussian  National  Ins.  Co.,  Justice  Gray*s  opinion  was  evidently  based  on  "1st, 
that  the  underw^riters  had  not  yet  made  payment,"  and  were  therefore  not 
entitled  to  claim  subrogation,  and,  "2nd,  that  the  subject  matter  of  the  insur- 
ance is  not  the  same  as  the  subject  matter  of  the  pooling  agreement" — or.  In 
other  words,  that  the  insurance  payment  enforced  was  considered  only  as  the 
Indemnity  contracted  for.  In  neither  case  was  the  question  of  double  payment 
considei'ed  as  actually  presented.  Chief  Justice  Andrews  said  "This  flows 
from  the  nature  of  the  contract  of  insurance,  which  is  a  contract  of  indemnity, 
and  when  there  is  no  interest  there  is  no  room  for  indemnity;  and,  doubtless. 
Justice  Gray  would  unhesitatingly  endorse  the  theory  of  todemnity^  when  pre- 
sented concretely. 

It  has  been  argued  that  the  case  of  Irwin  vs.  Westchester  Fire  (58 
Misc.  441)  affirmed  by  the  Court  of  Appeals,  without  opinion  (199  N.  Y.  550) 
Is  a  qualification  of  the  doctrtoe  of  indemnity  applied  by  the  English  and  United 
States  Supreme  Courts.  The  assured  had  a;«Meted  a  frame  addition  to  her  building 
to  violation  of  a  city  ordtoanee^  The  Supreme  Court  at  a  Special  Term,  in  a 
proceeding  to  vfbieh  the  owner  was  not  a  party,  had  adjudged  the  "addition" 
to  be  to  violation  of  the  said  ordinance  and  a  nidsance  and  directed  the  removal 
by  the  Gommcm  Council.  The  authorities  neglected  to  obey  and  lat»  the 
o#ii«r  brought  an  aetkm  to  restrato  I&e  temml  of  tite  '^addition."  Six  monflui 
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later  the  Ooort  found  as  a  matter  of  fact  and  law  that  the  addition  was  a 
violation  of  the  ordinance  and  nnteance  and  fourteen  months  later,  following 
amftoencea  and  promises  by  the  owner  to  remove  the  addition,  at  the  time  of 
the  fire  It  was  essentially  stUl  nndtetnrbed  on  Its  original  foundation.  In  the 
meantime^  aa  stated  by  the  CJonrt,  with  fall  knowledge  of  all  the  circumstances 
tte  agent  of  the  company  had  Insured  the  property,  discussed  what  was  being 
done  with  the  owner  and  advised  her  not  to  tear  it  down  and  not  to  worry 
about  the  matter.  The  Gonrt  said: 

nli.in«l^^«^^^Z^'!!^^  judgment  and  orders  of  the  court,  and  the 

SS^Tlf^^JT  character  of  the  ^addition'  and  its  removal. 

plaintiff's  intereirt  in,  title  to,  or  possession  of  the  structure 
so  long  as  it  remamed  undisturbed  upon  her  premises,  and  attached,  as  It 
originally  was  to  the  main  building,  and,  moreover,  that  the  defendant  is 
" knowledge  of  its  agents  respecting  the  character  and  results  of 
the  litigation  concerning  the  said  'addition/  and,  having  issued  the  doUcv  with 
soch  knowledge,  cannot  now  deny  its  liability  on  that  account."  ^ 

This  decision  appears  to  have  been  mainly  based  on  the  Isnowledge  of 
and  waiver  by  the  company  through  its  agent.  Tieman,  et  al,  vs.  Citizens 
Insurance  Co.  (78  N.  Y.  Supp.  620)  has  also  been  referred  to  as  showing  that 
the  New  Yorls  Courts  do  not  endorse  the  theory  of  indemnity  as  do  those  of 
other  states,  and  apparently  with  some  reason,  for  the  Court  said  (lugraham,  X): 

"The  fact  that  the  plaintiffs'  property  was  damaged  by  a  risk  within  the 
terms  of  the  policy  was  at  the  time  of  the  fire  a  direct  damage  to  the  plaintiffs 
wlUch  the  defendant  had  insured.  The  fact  that  the  plaintiffs  had  offered  to 
sell  tte  property  at  the  price  wMch  tiiey  snhsequently  pbtained,  notwithstand- 
ing the  impairment  of  its  value  by  the  flre,  wonld  not  release  the  defendant 
from  liability;  and  I  cannot  see  that  the  execution  of  this  contract  wonld  have 
that  effect.  I  tliink,  therefore,  that  wlieu  these  buildings  were  damaged  the 
express  terms  of  the  policy  applied,  and  by  it  the  insurance  company  became 
liable  to  the  plaintlflFs  to  the  amount  that  the  buildings  were  damaged  irre- 
spective of  the  subseqnent  dispoemon  that  they  were  able  to  lyfflir^  of  the 
^unaged  buildings." 

Whether,  had  It  been  diown  that  the  v«ry  contract  pending  at  the  time 
of  the  fire  had  hem  carried  out  unaltered  and  unaffected,  the  Court's  views 
ml^t  have  been  lem  de<dded,  can  <mly  be  left  to  speculation.  The  Court  as 
CMurtttuted  in  1902  mlfi^t  have  been  likely  to  hold  that,  'Money  loss  is  not  the 
true  measure  of  the  Indemnity  undca*  the  contract;  that  the  test  should  be,  Did 
the  pre^^erty  the  subject  rnatt^  of  the  contract  suffer  diminution  in  value 
the  happening  of  the  haaard  Insured  against?'  However,  it  is  scarcely  to 
be  believed  that  the  New  York  Court  of  Appeals  will  fail  to  uphold  the 
sound  rule  of  'Indemnity  only,"  so  sweepingly  adopted  l)y  other  Courts,  when 
cases  are  presented  in  which  the  issue  is  squarely  raised.  The  signs  of  the 
times  are  that  our  Courts  are  giving  ear  to  the  criticism  of  many  of  our 
leading  jurists  and  public  opinion  that  mere  technicalities  should  be  set  aside 
in  favor  of  substantial  justice  and  public  policy. 

Clement,  Fire  Insurance  as  a  Valid  Contract— I,  17. 

May  on  Insurance — I,  1,  11, 

Cooley,  Briefs  on  the  Law  of  Insurance— I,  85-97. 

Richards  on  Insurance  Law— 27,  72. 

Ostrander— Law  of  Fire  Insurance— 356. 

Deming  vs.  Merchants  Cotton  Press— 90  Tenn.  306,  347. 

Carpenter  vs.  Prov.  Wash.  Insurance  Co.— 16  Pet.  495, 

Eager  vs.  Atlas  Insurance  Co.— 14  Pick  (Mass.)  141,  146. 

Cummings  vs.  Insurance  Co.— 55  N.  H.,  458. 

Imperial  Fire  Insurance  Co.  vs.  Coos  County— 151  F.  S.,  452. 

Illinois  Mutual  Insurance  Co.  vs.  Hoffman— 31  111.  App,  285^  132  111.  622» 

Murdock  vs.  Chenaiigo  County  Mut— 2  N.  X.  210. 
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Cross  vs.  National  Fire-132  N.  Y.  133. 

Borden  vs.  Hingham  Mut— 18  Pick  (Mass.)  523* 

Castellain  vs.  Preston— 11  Q.  B.  Div.  380, 

Chicago,  etc.  R.  Co.  vs.  Pullman  Car  Car-lS9  U.  &  79,  881 

Nicolet  vs.  Insurance  Co.— 3  La.  366. 

Hoffman  vs.  Western  Marine  &  Fire— 1  La.  Ann,  218. 

Illinois  Mutual  vs.  Andes  Insurance  Co.— 67  IlL  882. 

Diaper  vs.  Delaware  State  Orange  Mntnal-U.  Aa  20& 

000167*8  Briete  on  bunuance  (1-78)  says:  "Whatever  analogies  may  be 
olfloomed  between  the  ccmtract  of  insurance  and  other  kinds  of  contracts, 
there  are  eeaetaia  fnndamratal  diaracteristlcs  <rf  the  insurance  contract  that 
most  be  taken  into  eonsideratfon  in  order  to  understand  the  distinctions  and 
qnaUflcationa  observed  in  the  application  of  the  general  rules  of  law  to  its 
lateq^retation.'' 

'"The  contract  of  insurance  is  a  voluntary  contract,  in  which  the  insurers 
have  a  right  to  incorporate  conditions,  and  such  conditions  will  be  binding  on 
the  insured  in  the  absence  of  an  objection.  (Keim  v.  Home  Mutual  F.  &  M.  42 
Mo.  38,  97  Am.  Dec.  291)  (Rann,  et  al,  Exrs.  v.  Home  Ins.  Co.,  C.  A.,  N.  Y.,  L 
L.  J.,  V-15).  If  the  insured  objects  to  any  condition  in  the  policy,  he  is  under 
no  obligation  to  make  the  contract;  but  if  he  volontarilj  enters  into  it  be  will 
be  bound  thereby." 

"The  contract  of  insurance  is  a  conditional  contract  in  that  it  indemnifies 
the  Insured  only  in  case  tlie  loss  does  not  occur  from  an  excepted  case,  and  tt 
hisures  the  property  only  while  located  and  contained  aa  des^bed  la  the  polfc^." 

Tyler  v.  Aetna  Fire,  2  Wend.  (N,  ¥•)  280;  Jimes  y.  Ina.  Go.  North  America. 
90  Tenn.  604;  18  S.  W.  260;  Ciooiedge  v.  Oontlnental  Insomnee  Go.  OT  Vt  14. 
30  AtL  788. 

Wire  inaorance  being  then  a  promise  of  hidemnity  under  certain  conditions 
named  In  the  contract  written  by  the  inanrer  and  voluntarily  accepted  by  the 
laanred,  the  inanrer  and  his  adjuster  most  have  in  mind  that  the  courts  have 
prtvaiy  held,  as  a  matter  not  <mly  of  law  but  of  equity,  that  any  ambiguities 
hi  the  ecmtract  most  be  constmed  in  favor  of  the  insured,  on  the  theory  that  its 
wording  is  that  of  the  insurer  who  is  presumed  to  have  accepted  any  liability 
the  cratraet  can  consistently  be  construed  to  cover.  The  claim  of  contrary 
intent  will  not  wdinarily  be  considered  or  allowed  to  over-ride  the  written 
|^visi<ms  of  a  contract 

There  should  be  no  argument  possible,  after  a  fire  has  occurred,  as  to  the 
exact  cover  of  a  policy.  Its  statement  that  it  does  insure  in  accordance  with 
the  written  policy  form,  should  admit  no  doubt  as  to  its  intent  in  the  mhoda 
of  the  insurer  and  insured  alilse.  The  time  for  the  careful  wording  of  its  covet 
is  when  the  liability  is  accepted.  The  needs  of  the  insured  should  be  paiv 
ticularly  enquired  into  and  the  contract  given  him  should  be  plainly  and  ex- 
plicitly worded,  admitting  of  no  ambiguity,  and  leaving  no  room  for  diacnaaion 
after  the  fire.  Much  of  the  acrimony  in  adjustments  and  the  charges  made 
against  insurance  companies  of  unfairness  and  alleged  desire  to  cancel  tbiOr 
liabilities  as  cheaply  as  possible,  regardless  of  josdoe  to  their  (dlc^ts,  liaTe 
arisen  from  carelessly  wimled  policy  tormB, 

It  should  not  be  left  to  the  UberaUly  or  dlso^^n  of  the  insnranee  com- 
pany»  or  for  it  to  be  Influenced  by  the  valne  of  the  eoatomMr'a  buriness,  whether, 
after  a  flre»  the  pcriicy  on  'Iralldhiig  and  pmnanait  flxtnreA''  covm  the  seating 
flxtores  ei  a  hall  or  theaterj^hfch  are  m^»ly  fiurtened  to  the  floor  by  screws 
and  tb&ce^ae  remavable  wltiiont  material  deflacmrat  of  the  bnilding;  whether 
cnatoma  diuttea  ate  taanred  in  a  j^licy  covering  on  goods  in  bond;  whether 
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^  o'  a  tailor  or  furrier  and  the  value  of  the 

If  u*'  *  Pa'-t-    The  proper  word- 

"  ****  ^*  ^^^"•'"^'^  '-^^         ^«  determined  a?  or 

^^T^ZZ^IT^T,      *  t*^^  improvements,  and 

m«L^^  to  the  bunding  owner.   A  permit  In  a  policy  for  a  chattel 

^^^y.JZ.J^^'^''*^^'^*^  '""^  «f  ^^'^  "mortgage. 

!,«  n«»?i?«?!^  ^^^^'^  '^^^  Wame  will,  however, 

on  the  insurer,  and  properly,  because  he  is  presumed  to 

mSSr.!^  ^  requirements  of  his  business,  the  necessity  for  exact  infor- 
ma«o^  and  to  be  expert  in  the  proper  wording  of  his  contracts 

It  1.  kT*!"?**  ''^"^'^         handmaid  of  commerce"-How  important 

IUlT^  w  thoroughly  demonstrated  that  our  National  Govem- 

^  ^  ^^^^^      undertake  one  branch  of  it,  at  least  temporarily.  It 

«a  only  be  faintly  imagined  what  would  be  the  result  if  fire  insurance  shonM 
T^''  how  many  men  daily  file  away  Insmance 

S^iS  'I  '^'^  '^^"'^      ^"^t^  thousands  of  dollars  to  them, 

^ont  taking  the  trouble  to  look  at  more  than  their  filing  backs.  e«tlUnl.T 
without  reading  carefully  the  policy  forms. 

It  should  be  the  aim  of  the  insurer  to  impress  upon  his  clients  that  fire 
insurance  is  neither  a  mystery  nor  something  which  cannot  be  understood  br 
the  plain  people;"  not  a  scheme  for  the  fattening  of  the  stockholders  nor  a  "get 
nch  quick  scheme  for  the  initiated  few;  and  that  it  can  as  readily  be  underst^ 
by  the  average  business  man  as  his  own  business,  if  he  wIU  only  glre  It  the 
attention  its  importance  to  him  warrants  if  he  has  a  fire 

Losses  should  be  adjusted  from  the  same  standpoint  as  that  of  any  good 
citizen  and  honest  man  endeavoring  to  carry  out  his  business  engagements, 
bearing  in  mind  his  rights  and  also  his  responsibiUtleri,  remembering  that  his 
intent  will  be  judged  more  by  his  actions  than  by  his  words. 

(Clement.  Fire  Insurance  as  a  Valid  Contract,  P.  464,  456) 

Honest  claimants  are  entitled  to  prompt  attention  and  the  most  courteous 
treatment  even  if  theh-  claims  are  exaggerated.  They  should  be  argued  with 
and  shown  their  errors  and  mistaken  Judgment  as  to  their  loss. 

If  the  adjuster  can  impress  a  chUmant  with  the  belief  that  the  adjuster 
IS  well  mformed  fairminded  and  sincerely  deshwus  of  arriving  at  a  settlement 
which  will  fully  discharge  the  whole  obHgatlon  of  the  company  to  the  Insured  he 
can  insist  upon  the  company's  rights,  limit  the  settlement  to  the  liability  con- 
tracted for  under  the  policy,  retain  the  respect  and  confidence  of  the  chiimant 
and  make  a  good  friend  for  his  company.  He  cannot  expect  to  convince  the 
^J^t  of  the  Justness  of  his  view  unless  he  has  first  honestly  convinced 

lire  Insurance  is  a  plain,  straight  forward  business  In  which  the  margins 
of  profits  are  smaU  considering  the  risk  Involved.   The  private  and  business 

1^^  ?®  ^  "  adjusters  will  compare  favor- 

awy  with  those  of  men  In  any  profession  or  Une  of  trade. 

I  believe  that  our  business  with  our  cUents  and  claimants  is  so  conducted 
as  to  give  dally  evidence  of  this  fact 


